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     Kraanspoor 50 
               NL-1033 SE Amsterdam 
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																															info@front-LEX.eu 
 

URGENT 
Preliminary Action Pursuant to Article 265 TFEU 

 
 
Ylva Johansson            24 March 2022  
Commissioner for Home Affairs                                                                          
Rue de la Loi / Wetstraat 200 
1049 Brussels 
Belgium 
cab-johansson-contact@ec.europa.eu 
 

Subject: Your Failure to Propose the Management Board of Frontex  
to Dismiss the Executive Director of Frontex, Fabrice Joêl Roger Leggeri 

 
1. front-LEX is a legal hub for challenging EU migration policies through strategic litigation 

and advocacy.1 On behalf of two asylum seekers, victims of multiple collective expulsions 
related to the activities of Frontex in the Aegean Sea, whose names cannot be disclosed due 
to security reasons - we hereby submit a request for action on part of the European 
Commission (EC or Commission), pursuant to Article 265 of the Treaty on the Functioning 
of the European Union (TFEU).    
 

2. There are sufficient and compelling reasons for the Commission to file a proposal to dismiss 
the Executive Director (ED) of the European Border and Coast Guard Agency (FRONTEX 
or the Agency), Mr. Fabrice Joêl Roger Leggeri, in accordance with Article 107(2) of the 
European Border and Coast Guard (EBCG) Regulation.2 According to Article 107(2) of the 
EBCG Regulation, “The power to dismiss the executive director shall lie with the 
management board, acting on a proposal from the Commission.”  

 
3. The Agency’s Management Board (MB) is composed of one representative of each Member 

State (MS) and two representatives of the Commission, each with a right to vote3. Each MS, 
thorough its one representative in the MB, may request to dismiss the ED. The Commission 
would have to facilitate such a motion through a proposal enacted by its two representatives.  
 

4. The legislator assigned the Guardian of the Treaties (Art. 17 TEU) an exclusive role in the 
administrative procedure to dismiss the Agency’s ED, which reflects the increased legal – not 
political - obligation of the Commission. 

 

																																																								
1 front-LEX (formerly Stichting Asylum and Migration Tribunal) is registered in The Netherlands with registration No. 
861176753. 
2 Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on the European Border 
and Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624. 
3 Article 101(1) of the EBCG Regulation.  
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5. In the framework of your replies to written questions following the LIBE Committee meeting 
of 16 March 2021, you stated that “So far, the Commission representatives have never 
proposed a motion to dismiss the Executive Director”4.  
 

6. To the best of the undersigned’s knowledge, to date the Commission’s representatives have 
not yet filed a proposal to dismiss the ED. As will be presented below, given the undisputed 
evidence implicating the ED in the worst acts against countless civilians mankind imagined, 
already at the time of your written replies in March 2021 and all the more so today, the 
Commission was and still is under a legal obligation to file such a motion. 

 
7. With regards to ED Leggeri’s manifest unsuitableness for office and the Commission’s failure 

to act in accordance with Art. 107(2) of the EBCG Regulation, addressed by different political 
fractions at the European Parliament (EP), you further stated: 

 
“Considering the fact that […] decisions in the Management Board are in principle taken by 
an absolute majority of its members with a right to vote, the other members of the 
Management Board and the Executive Director can decide not to follow the line proposed 
by the Commission”5   
 

8. With all due respect, from your abovementioned reply emerges a severe misunderstanding 
of the Commission’s legal obligation under Art. 107(2) of the EBCG Regulation, coupled 
with its positive obligations to guarantee the protection of fundamental rights in the 
performance of its duties.6 
 

9. First, a decision to dismiss the Executive Director does not require an absolute majority 
of the management board.7 Second, and more importantly, the fact there are no guarantees the 
management board would approve a proposal from the Commission to dismiss the Executive 
Director does not absolve the latter of its legal obligation to file such proposal when there 
are compelling reasons to do so in order to protect individuals from fundamental rights 
violations orchestrated by the Executive Director himself.  
 

10. It may very well be that the representatives of MS which display defiance to the rule of law, 
such as Hungary and Greece, would not support a proposal from the Commission to dismiss 
the ED. But it may very well be that representatives of other MS would support such a 
proposal. Be it as it may, no one know how the MB members will vote until such proposal is 
tabled.  
 

11. At any rate, the criteria underlying the obligation to propose the MB to dismiss the ED is a 
test of legal conduct (of Leggeri), not political result (of the vote). Given the circumstances 
of the case at hand, and in accordance with the Commission’s legal obligations, you should 
instruct the EC’s representatives to file a proposal with no further delay and to advocate for 
its approval within the Agency’s MB.   
 

																																																								
4 The Commission’s replies to the written questions following the LIBE Committee meeting of 16 March 2021, page 2.  
5 Ibid, page 1-2.  
6 Article 52 (3) of the Charter of Fundamental Rights of the European Union (CFR) requires EU law to guarantee the same 
level of protection as the ECHR, which in turn imposes positive obligations.   
7 Art. 105(1) of the the EBCG Regulation.  
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12. The nature of Frontex’s activities inherently put in peril asylum seekers’ rights to human 
dignity, life, asylum, protection from torture and collective expulsion.8 Considering that the 
Agency’s observance of its fundamental rights and international protection obligations is 
intertwined with the proper fulfilment of duties exclusively assigned to the ED,9 Art. 107(2) 
of the EBCG Regulation should be perceived as a rule of law conferring rights on individuals 
who are affected by the ED’s failure to comply with his or her exclusive duties.  

 
13.  In March 2021, during a hearing before the European Parliament, you stated: 

 
“Yes, I have the political responsibility over Frontex, but not me nor any of my colleagues 
have the competence to issue any guidance or to give any instructions to the Executive 
Director. […] The Commission has two representatives in the Management Board, and I am 
responsible of course how they act”.10 
 

14. Your proclaimed lack of competence to issue instructions to the ED is immaterial to your 
continued failure to act in accordance with Art. 107(2) of the EBCG Regulation, which 
mirrors the Commission’s positive obligations to guarantee the protection of fundamental 
rights in the performance of its duties within the management board of the Agency, through 
its two representatives.  
 

15. Despite being aware, at different points in time, that the ED personally and intentionally, 
time and again, hampers the proper implementation of the Agency’s fundamental rights and 
international protection framework, in infringement of EU Treaties, laws and regulations – 
you have nonetheless failed to act by not proposing the MB to dismiss the ED.  

 
I. The Saga of the Failure to Recruit 40 Fundamental Rights Monitors 

 
16. The extended tasks and competencies conferred on Frontex in its revised regulation should 

be balanced with strengthened fundamental rights safeguard and increased accountability and 
liability.11 To do so, the Fundamental Rights Officer (FRO) and her subordinates were 
assigned with extended responsibilities, a whole new category of Fundamental Rights 
Monitors (FRM) was created, and special rules securing the independence of this position 
were clearly and unambiguously enacted.  

 
17. The functioning of the FRO is intertwined with the Agency’s ability to comply with its 

fundamental rights and international protection obligations, through contribution to the 
Agency’s fundamental rights strategy and action plans; monitoring compliance with 
fundamental rights, including by conducting investigations; advising and opining the Agency 
on any activity including the operational plans; informing the ED about possible violations 
of fundamental rights.12 In order to secure the integrity and independence of the FRO and her 
staff, the deputy FRO shall be appointed directly by the management board.13  

 
																																																								
8 “It should not surprise anybody that in these operations at borders you should be prepared to deal with reports of serious 
incidents, misconducts or, for example, of alleged pushbacks”. Commissioner Johansson, Committee on Civil Liberties, 
Justice and Home Affairs, 4 March 2021 (12.29.20-12.30.30).  
https://multimedia.europarl.europa.eu/en/webstreaming/committee-on-civil-liberties-justice-and-home-affairs_20210304-
1215-COMMITTEE-LIBE  
9  E.g., Article 46 of the EBCG Regulation.  
10 Committee on Civil Liberties, Justice and Home Affairs, (supra n.8) (13.01.10 – 13.01.50).  
11 Preamble 24 EBCG Regulation 
12 Ibid, Art. 109   
13 Ibid, Art. 109 and 110.   
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18. According to Art. 110(6) of the EBCG Regulation, the Agency shall ensure that by 5 
December 2020 at least 40 FRMs are recruited by the Agency. To date, the Agency is in 
a continuous state of failure to comply with Art. 110(6) of its founding regulation.14   

 
19.  The Agency’s persistent failure to comply with the obligation to recruit and deploy the FRMs 

is intentional, inexcusable and attributable to the Agency’s very own Executive Director. 
ED Leggeri deliberately hampered the Agency’s capacity to recruit the 40 FRMs. He 
manifested defiance toward the rule of law, in a stark disregard to the letter and spirit of the 
new EBCG Regulation, which is aimed at reinforcing the independence and efficiency of the 
Agency’s FRO and her staff.  
 

20. Executive Director Leggeri targeted the FRMs for a good reason. The FRMs are the FRO’s 
eyes and ears on the ground. Their assigned roles are deeply intertwined with elementary 
monitoring and reporting duties of the Agency, and their intentional inoperativeness brings 
about overreaching deficiencies in the Agency’s monitoring and reporting systems. As was 
demonstrated in the application in Case T-282/21 SS and ST v Frontex, the ED’s unlawful 
acts and omissions in relation to the Agency’s inability to recruit the 40 FRMs were 
intentional and meant to bring about a state of affairs in which the Agency is a priori unable 
to acknowledge serious or persisting violations of fundamental rights and international 
protection obligations related to its activities.   

 
21. The Commission was not at all oblivious to the persisting misuse of power committed by 

ED Leggeri when hampering the implementation of the Agency’s fundamental rights 
framework. On 18 December 2020, the Director-General (DG) Pariat, of the Directorate 
General for Migration and Home Affairs (HOME) in the European Commission (EC), felt 
“compelled to correct […] important points which were presented in misleading manner […] 
especially considering the fact that you also made some of them during your public hearing 
in […] the European Parliament’’.15  

 
22. DG Pariat confronted ED Leggeri with the fact that published vacancy notices for FRO and 

Deputy FRO, had to be withdrawn since they were “plain and simply unlawful”.16 She stated 
that “It is the duty of the Commission as a member of the Management Board, to intervene 
to prevent serious irregularities which could jeopardize the well-functioning and reputation 
of the Agency”.17  DG Pariat also accused ED Leggeri that publishing a vacancy notice for 
the FRO more than a year before the end of the term of the current one, “could be considered 
as an attempt to discredit or weaken the holder of the FRO’s post, and give rise to an action 
for damages”.18  

 
23. DG Pariat reveals that in December 2019 Leggeri expressed ‘concerns’ regarding the 

competence of the Agency’s FRO,19 and that he explicitly called for Ms. Arnaez’s 

																																																								
14 The expected starting date for the deployment of only 20 FRMs was 1 May, 16 June, 1 July 2021. See Annex - Written 
questions to Frontex following the LIBE Committee meeting of 16 March 2021, page 3. 
15 Director-General Pariat’s letter to Executive Director Leggeri, 18 December 2020, page 1, https://tinyurl.com/ujwz3pf6. 
16 Ibid, page 2. 
17 Ibid. 
18 Ibid, page 6.  As a side note, notwithstanding the fact DG Pariat clearly alluded to the FRO’s as a potential applicant in legal 
action for damages, victims of fundamental rights violations related to the activities of the Agency also incur damages as a 
consequence of the ED’s unlawful omissions and conducts in relation to the Agency’s monitoring and reporting systems.    
19 Ibid, page 2.   
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replacement.20 The problem is that the FRO cannot be removed by the ED under the new 
EBCG Regulation.  

 
24. DG Pariat also accused ED Leggeri that “due to your insistence on an arrangement which 

would not have been compatible with the EBCG Regulation, it took another five months to 
have the decision adopted.”21 According to DG Pariat, “[d]espite […] clear guidance, you 
have continued to raise concerns which contributed to the delays […]”.22 
  

25.  DG Pariat was concerned with the ED’s providing false information to the European 
Parliament, a common practice for Leggeri.23 Under Art. 6 of the EBCG Regulation, “the 
Agency shall be accountable to the European Parliament […]”, which includes the duty to 
tell the truth.  

 
26. On 6 July 2020, ED Leggeri already provided the EP with misleading information regarding 

the urgent recruitment of the 40 FRM: “we’ve also made substantive progress … in the 
preparations for the recruitment of Fundamental Rights Monitors”.24 At that point in time ED 
Leggeri himself hampered the adoption of a number of decisions, without which the 
recruitment process could not start.25  

 
27. Since March 2019 the Commission has continuously urged the Agency “to comply […] with 

the clear requirements of the EBCG Regulation, and in particular those in the area of the 
protection of fundamental rights”.26 Since March 2020, the FRO was ‘absent’. And in 
December 2020, not a single FRM has been recruited.27 “[A] cornerstone of the Agency’s 
fundamental rights monitoring framework, namely the special rules to guarantee the full 
independence of the Fundamental Rights Officer and his or her staff, is in line with both the 
letter and the spirit of the EBCG Regulation”.28  

 
28. The annexed timeline to DG Pariat’s letter reveals dozens of additional occasions, from 

November 2019 to November 2020, in which ED Leggeri persistently exceeded his 
competencies in infringement of the Agency’s founding regulation, and personally 
dictated and distorted Management Board decisions and arrangements meant to secure the 
proper functioning and independence of the FRO and her staff.29 

 
29. Unlawful vacancies, discrediting, hampering and attempting to impose excessive control over 

the work of the FRO, manipulating the MB, unlawfully interfering in the selection process of 
the FRO, hampering the capability to of the MB to pass decisions that would be in compliance 
with the Agency’s Regulation, submitting and resubmitting virtually the same far-fetched 

																																																								
20 Ibid, Annexed timeline regarding the development of the Frontex’s fundamental rights monitoring framework under the 
EBCG Regulation, page 7.   
21 Ibid, page 3.   
22 Ibid.   
23 You, Commissioner Johansson, claimed that the statements Leggeri provided the EP were “not true”: Daniel Boffey, 
‘EU border force head faces calls to quit over allegations he ‘misled’ MEPs’, The Guardian, 19 January 2021, available at: 
https://www.theguardian.com/global-development/2021/jan/19/eu-border-force-head-fabrice-leggeri-faces-calls-to-quit-
over-allegations-he-misled-meps  
24 European Parliament, ‘LIBE Committee meeting’, 6 July 2020, 17:03:18 – 17:04:00, available at:   
https://tinyurl.com/2sd7njww  (from 9:29:38 to 9:29:50)  
25 Director-General Pariat’s letter to Executive Director Leggeri, (supra n 15), page 8.   
26 Ibid, page 4.   
27 Ibid.   
28 Ibid, page 5. 
29 Ibid, page 6-10. 
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unlawful proposals – all of these acts and omissions ultimately boil down to the Agency’s 
incompliance with its basic fundamental rights obligations, intentionally and inexcusably.30   

 
30. ED Leggeri’s leadership has a corrupting influence on the organizational culture of the 

Agency as a whole. For example, when a new Fundamental Rights Officer was eventually 
elected, he was “not too worried” by the Agency being in an ongoing breach of EU law 
which commanded Frontex to deploy 40 FRMs by “a clear deadline”: 

 
“[T]here is a clear deadline on the recruitment of staff by a certain number and a certain 
date. Unfortunately, the agency did not deliver on that deadline […]. And we have an 
advanced plan on how to get the other 20 of course, and maybe this year we will be 30 
and maybe early next year we will be 40 […] I am also not too worried about a bit 
of delay […] maybe it is good that we have a bit of a staggered approach with an 
incremental number of monitors so that we learn also in that context.”31    
 

31.  Each of ED Leggeri’s unlawful conducts and omissions in relation to the implementation of 
the Agency’s Fundamental Rights Monitoring Framework between November 2019 to 
November 2020 was sufficient to compel the Commission to act in accordance with Art. 
107(2) of the EBCG Regulation. It is certainly so when Leggeri’s unlawful omissions and 
conducts are taken together. As early as December 2020, the Commission was aware that ED 
Leggeri personally poses a threat to the lives and freedoms of persons directly and 
individually affected by the activities of the Agency, but failed to act in line with EU law.  
 

32. Commissioner Johansson, you made a valid point saying that “with power comes 
responsibility, and of course safeguards and scrutiny”.32 In the circumstances of the case at 
hand, your unlawful failure to act in accordance with Art. 107(2) of the EBCG Regulation 
constitutes a breach of your duty to act with diligence, as an administrative authority 
exercising ordinary care and diligence would not have committed such a manifest and grave 
breach in similar circumstances.  

 
II. The Personal Collusion between ED Leggeri and Hungary 

 
33. Almost every unlawful conduct and omission of Executive Director Leggeri in relation to the 

Agency’s activities in the Aegean Sea assisted Greece in executing its unlawful policy whilst 
ensuring both the Agency and the host MS would not be held to account. But the alignment 
of the Agency with a defiant MS is by no means limited to Greece. The Agency has 
previously demonstrated similar lack of impartiality, objectivity, and independence in relation 
to Hungary. Despite well-documented violations of fundamental rights, as well as repeated 
calls from its own Fundamental Rights Officer (FRO) and Consultative Forum on 
Fundamental Rights (CF),33

 it failed to suspend or terminate its activities in accordance with 
Article 46 of the EBCG Regulation. Even the EC’s decision in 2018 to institute infringement 
proceedings against Hungary for, inter alia, fundamental rights violations related to the 

																																																								
30 Ibid.   
31 See ”2021 Odysseus Summer School: Discussion with Dr Grimheden New Fundamental Rights Officer of Frontex”, 12 
August 2021, (22:00- 24:00) https://www.youtube.com/playlist?list=PL5j0rT9PoY-SvHGndu1cESDs-XtmzrqpK ;  
32 Committee on Civil Liberties, Justice and Home Affairs, (supra n.8), (12.29.20-12.29.40). 
33 Frontex Consultative Forum on Fundamental Rights, ‘Recommendation by the Consultative Forum to the 
Executive Director and Management Board of the European Border and Coast Guard Agency (Frontex)’, 10 
November 2016, https://tinyurl.com/ch38vdj6 ; Apostolis Fotiadis, ‘Frontex’s history of handling abuse evidence dogs Balkan 
expansion’, Balkan Insight, 6 February 2020, https://tinyurl.com/4uwwpyzn. 
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Agency’s activities, was not considered by Frontex to constitute substantial evidence for the 
existence of such serious and persisting violations. 
 

34. The collusion between ED Leggeri and Hungary remained effective even in the face of the 
judgment of the Court of Justice of the European Union (CJEU) in Case C-808/18 
Commission v Hungary, establishing, inter alia, structural, systematic, and widespread 
violations of fundamental rights and international protection obligations clearly related to the 
activities of Frontex in Hungary. Notwithstanding the unequivocal findings of the highest 
Court of the EU, it took the Agency almost five weeks to merely suspend some of its 
activities in Hungary. Between the time the highest Court of the EU gave its judgment and 
the decision of the Agency to suspend some of its activities in Hungary, 4,903 asylum seekers 
were illegally ‘pushed back’.34 
 

35. Even the unequivocal findings of the CJEU were also not compelling enough evidence for 
the existence of structural and systematic violations of fundamental rights and international 
protection obligations related to the activities of the Agency. To date, Frontex is still 
operating return operations in collaboration with Hungary, disregarding the commanding 
findings of this Court.35 
 

36. The Commission, at least through its two representatives in the management board, was 
aware, or should have been aware, that ED Leggeri is intentionally, in bad faith, unlawfully 
failing to act in relation to his legal obligations under Art. 46(4), in dystopian disregard to 
the findings of the highest Court of the European Union. You, Commissioner Johansson, 
were uncannily not aware, at least until 23 June 2021, that ED Leggeri keeps on facilitating 
return operations from Hungary notwithstanding the unambiguous findings of the Court of 
Justice. 
 

37. During a hearing before the European Parliament, on 23 June 2021, you stated: 
 

“I’ll try to find the best answer here […] what I know, there are not, I don’t think 
Frontex is actually doing support of returns from Hungary right now. So, I have to 
pose that a little bit also to the ED, but that’s my understanding that this is not being, not 
suspended, but not anything that take part, that take place right now, if I understand right.”36 

 
38. A couple of minutes afterwards you were asking for the floor, and restated:  

 
“If I could complete my answer, I’ve checked with my services here, so we, the 
Commission sent a letter in the beginning of the year saying that our advice is not to 
continue support of return operations from Hungary.”37  

 
39. It emerges that at least from 23 June 2021 you were aware, Commissioner Johansson, that 

ED Leggeri is failing to act in accordance with Art. 46(4) of the EBCG Regulation, which 
exposes asylum seekers and migrants affected by the Agency’s activities in Hungary to 
serious and persisting violations of their fundamental rights. That, in itself, constituted a 

																																																								
34 Written questions to Frontex following the LIBE Committee meeting of 16 March 2021, page 8 
Hungarian Helsinki Committee, ‘Submission of the Hungarian Helsinki Committee to the Un Special Rapporteur on the human 
rights of migrants’, 1 February 2021, https://helsinki.hu/en/un-sr-rights-of-migrants-pushbacks/ . 
35 EP, LIBE Working Group on Frontex Scrutiny, 23 June 2021,  (16.10.30 - 16.11.01), 
https://multimedia.europarl.europa.eu/en/webstreaming/libe-working-group-on-frontex-scrutiny_20210623-1530-
COMMITTEE-LIBE  
36 Ibid. (16.10.30 - 16.11.01) 
37 Ibid, (16.12.30 – 16.12.50) 
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compelling reason for the Commission to act in accordance with Art. 107(2) of the EBCG 
Regulation and to immediately file a motion to dismiss Executive Director Leggeri. This is 
yet another point in time where the Commission’s failure to act in accordance with Art. 107(2) 
further consolidated.        

 
III. Serious and Persistent Violations and Their Pseudo-Investigations 

 
40. Evidence produced by a joint investigation by Lighthouse Reports, Bellingcat, ARD, the 

Japanese broadcaster TV Asahi, and the German DER SPIEGEL (The Bellingcat 
Investigation)38 – between April and August 2020, at least six well-documented pushbacks 
were carried out in the ASR by vessels of the host Member State, Greece. In all of these cases, 
assets of Frontex were involved, either by means of detection, surveillance, monitoring, active 
interception or other assistance of forces. All incidents occurred while assets of Frontex were 
at least present where a collective expulsion and abandonment at sea was unfolding.  
 

41. Hereafter, Frontex MB had no choice but to establish a Working Group (WG).39 The WG’s 
mandate was to investigate alleged “knowledge and/or even involvement”40 of Frontex in 
serious and systematic breaches of international law, and to enquire "about the true events”41 
through access to “all relevant information, including information… held by Frontex.”42  

 
42. The WG had a spokesperson, but no will to discover the ‘true events’. Most of the appointed 

members were ‘alternate’ members of the MB, armed with the legal training of border guards, 
including representative from the Hellenic Coast Guard itself - the key suspect - police forces 
of other Member States that potentially implicated in this investigation, and even appearance 
of ED as an ‘expert’. The investigation the most serious and grave breaches of international, 
European and EU law obligations was in the hands of border guards with no professional 
competence to fulfil the WG’s mandate, i.e., to conduct forensic fact-finding and legal 
analysis in order to determine both ‘what happened’ and what are the administrative and 
criminal implications of the factual findings.       

  
43. Accordingly, incidents that were corroborated by conclusive evidence for serious breaches of 

EU law were omitted from the final report altogether. They were left open, pending, or have 
been labelled as ‘unresolvable’ – only to be ‘cleared’ shortly after by a mysterious 
different organ or official within the Agency, ‘cleared’ by finding the most inconceivable 
factual and legal accounts to be ‘plausible’.43  

 
44. Without any justification, the Frontex Management Board WG has declined to investigate the 

Greek order to Danish-Frontex agents to collectively expel and abandon 33 rescued asylum 
seekers at sea on 2 March 2020.44 The WG also declined to investigate 3 out of the 4 

																																																								
38 Nick Waters, Emmanuel Freudenthal and Logan Williams, ‘Frontex at Fault: European Border Force Complicit in ‘Illegal’ 
Pushbacks’, Bellingcat, 23 October 2020, https://www.bellingcat.com/news/2020/10/23/frontex-at-fault-european-border-
force-complicit-in-illegal-pushbacks/ ; Giorgos Christides, Emmanuel Freudenthal, Steffen Lüdke and Maximilian Popp, ‘EU 
Border Agency Frontex Complicit in Greek Refugee Pushback Campaign’, Der Spiegel, 23 October 2020, 
https://tinyurl.com/4wsbky6t     
39 The WG was established by decision No. 39/2020 of FRONTEX Management Board.   
40 The Fundamental Rights and Legal Operational Aspects of Operations in the Aegean Sea, Preliminary Report of the Frontex 
Management Board Working Group’, 19 January 2021, page 2, https://t.co/ZcwV6CiwsY?amp=1 . 
41 Ibid., page 5.   
42 Ibid.    
43 The Fundamental Rights and Legal Operational Aspects of Operations in the Aegean Sea, Final Report of the Frontex 
Management Board Working Group’, 1 March 2020, page 2, https://tinyurl.com/3sj6sjfe.  
44 For a thorough analyses of that attempted pushback operation, see Chapter 1.3 of the application in the application in Case 
T-136/22, Hamoudi v Frontex. 
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‘proximity’ incidents reported by the media outlets, i.e., serious breaches taking place when 
assets of Frontex were participating or present within a 1-5 km radius. The latter failure is 
further substantiated by the fact that the a Frontex internal note confirmed that the location 
and times of these 3 reported incidents match the exact location and times the identified 
Frontex-asset performed their activities.  

 
45. The same goes for the 4th ‘proximity’ incident of 28-29 April 202045: The Agency’s internal 

note confirms that the FSA patrolled the area of the reported incident, but the MB-WG failed 
to establish even the basic facts, which were in the possession of the MB itself – thus, failing 
to investigate even this singular incident.  

 
46. With regard to two well-documented active incidents reported by the Bellingcat investigation, 

where a Frontex vessel was directly participating in one pushback operation of 47 asylum 
seekers and was present at the scene of the other, the WG declined to examine the 
incriminating evidence provided by Bellingcat, and distorted or ignored information the MB 
possessed internally, only to then rely on “the limited data available” to conclude that “there 
is no evidence” of any infringement, and subsequently closing or ‘clearing’ the cases.   

 
47. The WG also examined 13 allegations of pushback operations that were not reported by the 

Bellingcat investigation. It has ‘resolved’ 8 of them. Relying on information provided by the 
Hellenic Coast Guard – which has falsified coordinates and was found to be ‘inconsistent’ in 
other cases – the WG dismissed 6 incidents because they “took place entirely in Turkish 
Territorial Waters”,46 even though fundamental rights obligations related to the activities of 
Frontex are not geographically limited.  

 
48. As for the remaining 5 incidents the WG concluded that “it has not been possible to 

completely resolve the incidents beyond any reasonable doubt’. It has also stated that 
“deficits and the need for improvement of the reporting and monitoring system have already 
been described […]. These shortcomings lead (inter alia) to the outcome that the Working 
Group was not able to completely clarify the five further examined incidents.’’47 The 
evidentiary standard of ‘beyond any reasonable doubt’ pertains to criminal proceedings. It is 
by no means relevant to administrative procedures related to the protection of fundamental 
rights. Applying the highest evidentiary standard of beyond any reasonable doubt effectively 
means a violation of fundamental rights will be never established.  
 

49. While grave breaches of international law may certainly qualify as crimes, the WG is not a 
criminal court: nearly none of its members has legal training, no prosecutor has appeared 
before the WG, no exhibits were submitted, no testimonies were heard, no cross examinations 
took place. Applying the highest criminal standard of proof, without providing the process 
and means to do so, is yet further evidence for the structural inability and unwillingness of 
Frontex to comply with its founding regulation in a flagrant breach of the treaties.  
 

50. Through this dense filter, no allegation of fundamental rights violation could ever seep 
through. And when you, Commissioner Johansson, was asked by the members of the 
European Parliament “why such a high criminal law threshold was chosen when we are 

																																																								
45 Ibid, Chapter 1.5. 
46 Final Report, (supra n.43), page 4.    
47 Ibid, page 16.   
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talking here about human rights violation and an administrative procedure”, you simply 
declined to address the issue while providing a completely immaterial reply.48   
 

51. Notwithstanding the evident partiality of the Management Board Working Group; its 
unwillingness to examine documented ‘pushback’ operations revealed during parliamentary 
hearings or reported by the Bellingcat investigation; its incapability to obtain relevant 
information and gather evidence and analyse it; its reluctance to take a position regarding 
contradicting versions, also when Greece’s version was found to be ‘inconsistent’; its 
acceptance of the Greek authorities’ position – according to which individual assessments are 
conducted while ‘migrants’ are being towed or forcibly transferred to ‘death’ rafts and before 
they are abandoned in Turkish Territorial Waters – as ‘plausible’, as well as its claim that out 
of tens of thousands collectively expelled “no claims for asylum or international protection 
were brought forward, even though such an opportunity was provided”;49 and its absurd use 
of evidentiary standard pertaining to criminal proceedings in an administrative procedure.  

 
52. Despite these and other regrettable features of the WG, the latter could not exonerate Frontex 

from all allegations. Remarkably, even after applying the highest existing evidentiary 
threshold reserved to criminal law, the WG failed to reject allegations regarding no less 
than five cases of serious violations of fundamental rights and international protection 
obligations. The WG final report, submitted on 1 March 2021, concludes that, in relation to 
no less than five cases of pushback operations related to the Agency’s activities in the ASR, 
it “has not been possible to completely resolve the incidents beyond any reasonable doubt”.  
 

53. What happened to the five cases that remained open? An unknown Frontex body or person, 
other than the WG of course, ‘cleared’ 4 out of the 5 cases the body that was assigned 
for the task failed to ‘clear’. In a strange coincidence, the 4 cases were closed on 15 March 
2021, the very same day, and just before, the Chairperson of the Management Board Marko 
Gašperlin was publicly questioned before the European Parliament: “Regarding this morning, 
yes, we have the meeting of the Executive Board, and we were informed by the Executive 
Director that the four pending serious incidents were cleared, so we will ask him for the 
information and that only one is still open”;50 “Regarding the Serious Incident Report, 
unfortunately I cannot answer which is still open, it was just mentioned this morning that four 
are somehow closed and that one is still pending”.51 
 

54. Somehow, 4 out of the 5 cases the WG has not been able to clear, and not because it did not 
try hard enough – were closed. Someone– the Chair of the MB sees the fingerprints of the ED 
Leggeri – took care of that too. With time we have learned that the one remaining pending 
case, revolving around a pushback operation that was live-streamed to Frontex HQ, taking 
place on the 18-19th of April 2020, carried out jointly by the HCG and Frontex Surveillance 
Aircraft - had also been mysteriously cleared.52 
 

55. According to your statement, Commissioner Johansson, the Commission’s representatives 
in the Agency’s Management Board, were also members of the Management Board 
Working Group.53 The Commission took an active part in this pseudo investigation, and 

																																																								
48 The Commission’s replies to the written questions following the LIBE Committee Meeting, 16 March 2021, page 8. 
49 Final Report, (supra n.43) page 6. 
50 EP Frontex Scrutiny Group (FSWG) meeting, 15 March 2021, (14:40:06 – 14:40:29), https://tinyurl.com/2fjv38st . 
51 Ibid, (15:12:30 – 15:12:48). 
52 For a though forensic analyses of that incident, Chapter 1.4 in the Application in Case T-136/22, Hamoudi v Frontex (on 
file with the authors).  
53 Commission’s replies to the LIBE written questions (infra n.48), page 8.   
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was aware, or should have been aware, of ED Leggeri’s personal involvement in abuse 
of power, obstruction of justice, destruction of evidence and covering up systematic and 
widespread unlawful operations related to the activities of Frontex.54 
 

56.  Knowing that much should have compelled the Commission to act in accordance with Art. 
107(2) of the EBCG Regulation, and to file a proposal to release ED Leggeri from office. 
However, the Commission has flagrantly failed to act in accordance with its legal obligation 
under that provision.   

 
57. On 4 March 2021, Commissioner Johansson, you stated that “I think it’s important that we 

have a culture that we learn from mistakes and […] it is important to show that the Agency is 
listening to criticism”.55 We believe that from the Commission’s continued failure to act in 
accordance with Art. 107(2) of the EBCG Regulation and its positive obligations, emerges 
the very same imperative, this time addressed to the Commission itself: It is important the 
Commission adopts a new culture, one in which failure is acknowledged and addressed.  

 
IV. The Incriminating Findings of OLAF’s investigation  

 
58. The very same incidents the Agency’s MB WG has failed to properly investigate, or was 

actively engaging in their cover up, were ultimately investigated by the EU own Anti-Fraud 
Agency (OLAF).56  
 

59. With the good faith and professional competence and ethics the WG of the MB lacked, OLAF 
succeeded in obtaining the evidence that was fairly accessible all this time during which 
thousands human beings continued to be abducted, thrown into the water or abandoned at sea.  
 

60. It has been reported that following its forensic analysis, OLAF’s report “accuses three 
members of Frontex leadership of having violated EU Regulations. Furthermore, those 
violations were allegedly severe enough that OLAF has recommended disciplinary 
measures” to be taken against the three.57   

 
61. To the best of the undersigned’s knowledge, ED Leggeri is one of the three high ranking 

officers who, inter alia, have been busy covering up serious and persisting violations of 
fundamental rights and international protection obligations of the Agency.  
 

62. The Commission, through its two representatives at the Agency’s Management Board, 
have had access to the 200 pages’ report, which is based on the unanimous testimonies 
of no less than 20 different witnesses. The EC is therefore fully aware of the 
incriminating findings in the OLAF’s report in relation to the Agency’s Executive 
Director.  
 

																																																								
54 Giros Christides, Steffen Lüdke, Maximillan Popp and Tomas Statius, ‘Pressure Growing on Frontex Chief from Pushback 
Investigations’, Der Spiegel, 21 March 2022,  https://www.spiegel.de/international/europe/we-have-a-lot-of-evidence-
pressure-growing-on-frontex-chief-from-pushbacks-investigation-a-047934ed-5f94-44c8-8474-df974644f002  
55 Committee on Civil Liberties, Justice and Home Affairs, (supra n.8) (12:34:00 – 12:34:41). 
56 Jacopo Barigazzi, ‘EU watchdog opens investigation into border agency Frontex’, Politico, 11 January 2021, 
https://www.politico.eu/article/olaf-opens-investigation-on-frontex-for-allegations-of-pushbacks-and-misconduct/ ; Nikolaj 
Nielsen, ‘EU anti-fraud office launches probe into Frontex’, EU Observer, https://euobserver.com/migration/150574.  
57 Der Spiegel, (supra n.58). 
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63. The EC is fully aware of the images obtained by OLAF which “are proof that Frontex 
leadership knew just a few weeks after the pushback commenced that Greek officials 
were violating EU law in the Aegean”.  
 

64. The EC is also fully aware that these images were produced by a Frontex Surveillance 
Aircraft (FSA) that was jointly executing an attempted murder and collective expulsion 
of 22 asylum seekers, taking place on 18-19 April 2020.  
 

65. In fact, the EC was already aware of these findings even prior to the publication of the 
images obtained by OLAF: The EC’s Member of the MB WG were aware of the “Structured 
Facts Capture” pertaining to this pushback operation as it appeared in the WG’s 
preliminary report58, rendering the telling images produced by the FSA superfluous. 
 

66. The EC was already aware of the undisputed facts OLAF corroborated because they were at 
the disposal of the WG in which EC’s representative participated. The WG had the same 
unambiguous picture of an illegal ‘pushback’ operation, jointly executed for 15 hours by the 
Hellenic Coast Guard and Frontex, while being livestreamed to the agency’s HQ.  

 
67. The EC was fully aware of the towing of an engineless rubber boat towards TTW; of 22 

asylum seekers first being transferred on board of the HCG’s vessel and then retransferred to 
the unseaworthy rubber boat; of the dubious instructions issued to the FSA, time and again, 
to divest its usual route; of the undisputable abandonment of 22 asylum seeker drifting on an 
engineless rubber boat as part of “Search and Rescue case”.  

 
68. The EC was fully aware that despite the undisputed evidence emerging from the “Structured 

Fact Capture” pertaining to the pushback operation of 18-19 April 2020, the WG concluded 
in its preliminary report that “it cannot be ruled out completely that there might have been 
a violation of international legal obligations”. The EC is of course fully aware it can be 
“ruled out completely” this incident is a serious “violation of international legal obligation”.  
 

69. The EC was fully aware of the absurd reasoning of the partial and incompetent WG: 
“However, in view of the outstanding lack of verifiable evidence at the time, it is not clear 
whether the Agency could have deployed additional efforts to make sure that the reported 
course of actions did not result in a serious violation […] related to the Agency’s activities”59. 

 
70. The EC was fully aware that since the lengthy pushback operation was livestreamed to 

Frontex HQ in Warsaw “at the time” of its occurrence, i.e., in real-time, the Agency had an 
“outstanding” amount of direct, external, objective clear-and-convincing evidence of a 
pushback operation of 22 asylum seekers.  
 

71. Only an investigative body that despite sufficient incriminating evidence could not positively 
establish a violation and instead suggests a violation “cannot be ruled out completely”, goes 
further down the Newspeak-road saying that such an incredible amount of evidence directly 
broadcasted to Frontex in real-time constitutes an “outstanding lack of verifiable evidence”. 

 
72. Our evidence shows that OLAF’s report focused on the involvement of Frontex in 6 cases 

similar to the one of 18-19 April 2020. Also the Bellingcat investigation have reconstructed 

																																																								
58 Supra, note 40, page 6-7 
59 Supra, note 40, page 8 
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6 cases of ‘pushback’ operations in which Frontex vessels were either in proximity or 
directly at the scene.   
  

73. Our evidence suggests that OLAF’s report reaffirms the allegations presented in our cases 
against Frontex that are still pending before the EU Court of Justice (CJEU): that Frontex’s 
executive management was aware of the complicity of its assets and agents in illegal 
‘pushback’ operations that were seriously and persistently endangering the lives of vulnerable 
persons; that information and evidence related to these crimes were handled in a manner that 
would fail the proper monitoring, reporting and investigation of these incidents as EU law 
commands; that this systematic, intentional and politically-motivated cover up heavily 
affected the operation of Frontex’s assets and agents on the ground and imposed a modus 
operandi that triggers not only organizational but also criminal individual responsibility.	

 
74. Finally, our evidence shows the EC’s legal service did not allow OLAF to share its findings  

with the EP, the EU organ to which the Agency is accountable under its founding regulation.60 
The concealment of these incriminating findings in relation to the Executive Director of 
a European Union’s coercive law enforcement agency further evidences the EC’s failure 
to act in accordance with its positive obligations under EU law. 
 

75. The OLAF report will be submitted to the EU Court of Justice of the European Union in 
connection with the proceedings in Case T-282/21 and Case T-136/22. Be assured that the 
Commission’s decision to hamper the supervisory role of the EP may also be subject to 
judicial review unless the EC immediately releases the report to the relevant MEPs. 

 
76. The importance of the incriminating findings of the OLAF’s report in relation to the Executive 

Director Leggeri are twofold: they add even more evidence to the already abundance of 
evidence incriminating the ED; and they corroborate the evidence that has been previously 
gathered. As such, the OLAF’s report constitute yet another compelling reason for the 
Commission to act in accordance with its legal obligation under Art. 107(2) of the EBCG 
Regulation, and to immediately file a proposal to dismiss Executive Director Leggeri.  
 

77. We are certain the Commission would not have let a senior EU official to remain in office 
one day after an EU investigative body found ‘plenty of evidence’ for his involvement in, for 
example, sexual offences, first and foremost given the grave and immanent risk the suspect 
poses to other potential victims. Every day the Executive Director remains in office is a grave 
and imminent danger to the lives and safety of the most vulnerable population on earth. Every 
day you are failing to act in compliance with your legal obligation, helpless civilians fleeing 
armed conflicts and authoritarian regimes are becoming his new victims.  

 
We hereby invite you to act, pursuant to Article 265 TFEU, and to instruct the 
representatives of the Commission at the Agency’s Management Bord to immediately file 
a proposal from the Commission to dismiss Executive Director Leggeri from office.   
 
______________       ______________ 
Omer Shatz, Adv.                                                           Iftach Cohen, Adv. 
  Legal Director                         Senior Legal Adviser                                                                           
    front-LEX                                                                             front-LEX 

																																																								
60 Article 6, EBCG Regulation.  




